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Response to Learning and Skills Council’s (LSC’s) consultation document on the Proposed Statutory Intervention Policy
Introduction
The Association for College Management is the TUC affiliated trade union and professional association that champions, represents and supports managers in the post-16 education and training sector throughout the United Kingdom.  Our membership embraces academic and business managers at all levels up to and including college principals. 

Whilst the Association acknowledges that the Further Education and Training Act 2007 places a statutory requirement on the LSC to prepare a statement of its intervention policy, as a matter of principle we oppose the need for intervention powers or a policy.  ACM will continue to campaign vigorously for the repeal of this part of the legislation generally and against the use of the powers specifically.  Nevertheless, we welcome the opportunity to comment on the proposed intervention policy in the expectation that it will never need to be used.


Key comments
In general we are disappointed with the way in which the policy has been drafted and the confrontational approach that it appears to adopt.  We would suggest that the LSC could usefully review the Intervention Policy Statement prepared by the Welsh Assembly Government under the same legislation for lessons in a more appropriate and supportive approach.

We have a number of specific concerns and comments which are shown below:

· We have made clear above our opposition to the introduction of such a policy.  If the Government believe such a policy should exist then it should apply to all educational establishments receiving public funds.  As far as the LSC is concerned it should certainly cover all organisations receiving LSC funding and not just further education colleges as outlined in section 7 of the policy.  Whilst we accept that this may not be a requirement of the Further Education and Training Act 2007, we can see no good reason for the LSC not to extend the scope of the policy to schools, higher education institutions, work based learning providers and others receiving LSC funding.  In any event the policy should list in an annex those institutions to which it applies.
· The logic of introducing the policy at this time seems flawed.  In the light of other consultations currently on-going the future of the LSC seems to be in some doubt and the policy is likely to be redundant in the very near future.  For example, section 14 proposes that the policy would be reviewed every four years when in all likelihood the LSC won’t survive for that long.  It would seem to be much more appropriate to consider what intervention powers should be given to the agencies that will be responsible for this provision in the future.
· We fear that although the policy states in section 5 that the powers will only be used in the most serious cases of underperformance it fails to outline in sufficient detail how such a judgement will be reached.  More worryingly, although colleges will be given the opportunity to respond there does not appear to be any appeal procedure included in the policy and this is a serious oversight.  In cases where colleges are resisting LSC pressure on a particular matter, for example to merge with a neighbouring college, the intervention powers could be used as a further tool by the LSC to coerce the college.   Section 49 refers to checks and balances, with complaints being considered by the LSC and the Ombudsman, but this is clearly insufficient and we would argue that there must be some form of independent appeals mechanism included in the policy.
· Whilst the draft policy suggests that support would be offered to institutions where underperformance is identified, it fails to cover in any detail what nature this support would take.  For example it suggests in section 17 that support would be available from the QIA, which of course will no longer exist in the very near future.  There appears to be a lack of joined up thinking here.  It would be helpful for the draft policy to include more information on this.
· Section 18 states that the policy is a framework rather than a series of procedures.  We would ask how the LSC will ensure that use of the powers is based on objective judgements and applied in a uniform manner across the LSC’s regional structure.
· There is a need to clarify which employees are covered by the powers to direct a governing body to commence procedures for the consideration of a case for dismissal.  Our view is that the powers should only extend to senior post holders as defined and designated in the Instruments and Articles of Government.  However, if a more general interpretation of “senior member of staff” (section 37) is taken then we believe that a very clear definition of which posts are covered should be included in the policy.
· We remain concerned that, where the LSC direct a governing body to give effect to procedures for consideration of a case for dismissal against an employee (section 43 and annex D), if the outcome does not meet the expectations of the LSC and the member of staff is not dismissed, or other sanctions applied, then a serious dispute may arise.  We have already seen such disputes where police authorities have refused to dismiss chief constables on the instructions of the Home Secretary.  It needs to be made clear how such disputes would be resolved.  Our view is that some independent arbitration process should be available.
· Section 45 refers to LSC intervention in cases of “serious breakdown of employee relations” without giving any further description of what this might included.  We are concerned that there could be accusations that the LSC may be unduly influenced by local politics or influential lobby groups.  This could happen, for example, where a college was undergoing a restructuring exercise with potential redundancies or course closures, or where local college/school collaborations had collapsed.  Although such a scenario might sound far-fetched, we would point to the recent experiences in Harlow, where the Minister of State, Lifelong Learning, Further and Higher Education, intervened in his capacity as a constituency MP.  In order to guard against any unfounded accusations we would propose that there should be an independent panel to scrutinise the reasons for intervention and to advise the LSC before any intervention process is started.  The panel might include former college principals in England or existing principals from elsewhere in the United Kingdom.
· Finally, we would suggest that the authors of the policy have a very limited experience of the realities of college governance.  For example, in Annex C Section 5 it states that the governing body would be required to meet to consider an intervention order within 5 days.  In our experience it is almost impossible to convene quorate corporation board meetings at such short notice.  What would be the penalty if it failed to do so?
· We consider the consultation process on the policy has been poor.  As far as we can tell the consultation document was merely posted on the web site with little or no publicity and many colleges are not even aware of its existence.  It is difficult to avoid reaching the conclusion that the LSC were not keen to encourage responses.  Again we would point to the example of Wales, where the Wales Assembly Government consulted widely and actively encouraged responses from providers and a wide range of other stakeholders.
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