
ACM RESPONSE TO THE DfES REVIEW OF GOVERNANCE

Introduction
The Association for College Management (ACM) is the TUC affiliated trades union and professional association that champions, represents and supports managers in the post-16 education and training sector.  Our membership embraces academic and business managers at all levels including principals and clerks to corporations.

We would make three key points in opening our response to the consultation document.  

1
The Instrument and Articles should be a high level document, which enables varying models of Governance whilst retaining an appropriate level of accountability.  The framework needs to allow Governing Bodies to respond flexibly and effectively to changes in their own external environment and detailed prescriptions do not allow this.  The issue of poor performance, where required, is more appropriately addressed via Governors’ own self-assessment procedures and the requirements of audit and inspection than via an overly restrictive legal framework. 

At present there is a multiplicity of different documents, which purport to include guidance on best practice in the field of governance (e.g. Guide for Clerks, Governor Training materials, LSC circulars, LSDA research and reports; the Combined Code, the interim Audit Code of Practice, the Self-Assessment Aide Memoir and inspection reports).  These then become requirements on colleges during inspections and audits e.g. in the Self-Assessment Aide Memoir there are 87 multiple questions of which 65 are not rooted in the Instrument and Articles of Government and yet are considered as requirements on the colleges.  A nationally agreed code on best practice in governance, against which Corporations could measure their performance (on the basis of 'comply or explain'), would be of great benefit to the sector.

2
The review should be used as an opportunity to review and improve the representation of black and ethnic minority (BEM) governors.  In order to be able to achieve this objective it is necessary to know the current level of representation of BEM governors and to be able to monitor improvements.  This would be best achieved by the development of a national database including details of all further education corporation governors.

3
Many colleges find it difficult to recruit and retain governors of a suitable calibre.  This is in part due to the excessive demands placed on them by the regulatory framework.  Serious consideration should be given to whether governors should be able to receive payment or expenses for loss of earnings.  ACM would argue that Chairs should certainly receive some form of remuneration to be determined by the corporation board.

A.  Reflecting Best Practice

Discussion Point 1: Does the approach of the Combined Code of Corporate Governance offer a possible model for the FE sector’s governance framework?

Yes, where appropriate, via a bespoke document, which becomes the national standard and replaces other best practice documents and the Self-Assessment Aide-Memoir.  A final version, agreed after consultation with the sector, should be succinct, focused on only key aspects, be approved by the Bureaucracy Review Group and accepted by all relevant national bodies e.g. DfES, OFSTED, ALI and LSC. This is an opportunity for national agreement on expectations of governors and on standards against which Governors may measure their performance.  However the standard should be drawn up on the basis of 'comply or explain' with Governing Bodies expected to comply with the standard unless it can give a reasoned explanation for variance. This approach mirrors the Combined Code where it is recognised that there may be circumstances when non-compliance with the principles and provisions of the Combined Code may be justified. It must be noted that the Combined Code is not intended to be mandatory, was written with the private sector to aspire to and should only be applied on a “comply or explain” basis.  The same approach must be taken with FE corporate governance. Much of the Combined Code is already common practice in FE.
Questions

● Should similar arrangements apply to the FE governance framework, requiring FE colleges to comply with its requirements and to give reasoned explanation where they feel it inappropriate to do so?

Yes, but see above for further comments.  It would however be very important that the ability to vary the Code to adapt to local circumstances not be jeopardised by inflexible application by funding and government bodies.

● If so, how, where, when and to whom should the explanation be given?

Annual internal audit on governance processes should focus on compliance with the new Code and the Statement should be included within the annual financial statements, which are approved by the Corporation and published annually.

● Would this increase the level of assurance offered to the Department and funding bodies about the Governing Body’s effectiveness and the activities of the College?

Yes, provided the Code has the confidence of all parties.

B. The role of Governing Bodies

Discussion Point 2:

What is the role of the Governing Body and how might it be improved?

See below.

Questions

● Do you agree with the role of the Governing Body described above? Would you describe the role differently?

Yes, we generally agree with the role of the Governing Body as described on page 5 of the Discussion Document.

● In what ways might the role of the Governing Body be strengthened?

By producing a national agreement in one document regarding the roles of the Governing Body.  Details should remain as a high level statement as per the Instrument and Articles of Government rather than, for example, those within the interim Audit Code of Practice and the Self-Assessment Aide Memoir etc.  There should be a requirement by national bodies such as LSC and Ofsted to demonstrate how their detailed requirements for governance fit with the model of governance set out in the Instrument and Articles of Government. LSC staff should have training to understand the role of FE Corporations.

· Should there be less prescription about the composition of the Governing Body?

Yes.  There should be reserved positions for the Principal, student and staff governors.  All other categories of stipulation should be removed and replaced with a general high-level statement advising that the Governing Body should reflect its stakeholders and the local community.  The Governing Body should be expected to justify how it does this.

● Is there sufficient/excessive flexibility in the size of the Corporation?

Existing flexibility is sufficient.

● Are the current categories of membership appropriate? Should the composition change, if so how can legitimate interests be safeguarded?

There should be reserved positions for the Principal, student and staff governors.  All other categories stipulated should be removed and replaced with a general high-level statement advising that the Governing Body should reflect its stakeholders and the local community.  The Governing Body should be expected to justify how it does this.

● What is the most effective way to engage stakeholders and so best reflect the needs and requirements of learners, the local community and employers?

Colleges need to adopt a pro-active approach to bringing stakeholders into the College, and the College going out to stakeholders through strong dynamic community and employer engagement strategies.  This should however be an issue for Corporations to determine and should not be subject to legislation.  Corporations can hold the management to account for this via monitoring the relevant LSC headline target on employer engagement.
● How can recruitment of Governors be done more effectively? Would national support help?

Consideration should be given to paying governors expenses for loss of earnings and other costs.  Chairs should be entitled to remuneration.  Resource materials on good recruitment practice should be available for Clerks’ use if required - a resource similar to the schools' 'One Stop Shop' would be useful if tailored to FE.  A campaign to raise awareness of FE Governors and their important role would be helpful.  Many Governors feel undervalued and hamstrung by legislation.  The review of the Instrument and Articles of Government is an ideal opportunity to address this.

Discussion Point 3: 

How can the current arrangements concerning the accountability of Governing Bodies be improved?

See below.

Questions:

● Does the current framework allow colleges to respond flexibly to working with local partners?

Yes.  

● How could accountability to the local community, employers and others be improved?

It is the role of Governing Bodies to set the strategic framework and how it relates to and meets the needs of the local communities and employers etc.  This will vary from college to college and should be addressed by colleges through engagement strategies – not legislation.

● How might other methods of working be more effective?

This should be left to individual colleges to determine in line with their own situations.

● Should Governing Bodies be required to notify the Department or the LSC when the holders of the posts of Chair, Principal and Clerk change?

Yes.  Consideration should also be given to creating a national database of governors to help address equality and diversity considerations.  If adopted, then all changes would need to be notified. 

● If they wish to do so, should retiring holders of these posts be entitled to make a personal statement to the Department or LSC on their reasons for leaving?

There is no need to legislate for this.

C. Oversight of the Executive

Discussion Point 4: 

How can the Governing Body’s role in overseeing the executive be improved?

See below.

Questions

● How could the governance framework be improved to support Governors in this role?
If Governing Bodies are following the Instrument and Articles of Government and best practice (on the premise of 'comply or explain') there is no need to improve the governance framework.

● Are the responsibilities of the Governing Body (Corporation) and the Principal as explained in the current framework clear?

Yes.

● Should the Articles require a standing Remuneration (and Personnel) Committee?  If so, what would be the scope of its remit?
A Remuneration Committee should be required.  The remuneration Committee should be required to recommend to the Board the salary and conditions of employment for senior post-holder.  The Board should be required to determine which employees are classified as senior post-holders annually.  There should not be any reference to how senior post-holders should be disciplined or dismissed.

It should be up to the Board to determine whatever other committees are required.  A framework for consideration of relevant personnel issues is important but colleges should be free to make their own arrangements.  

● What role should the executive have on the Governing Body?

As at present.

· Should the Governing Body exclude members of the executive?  

The Principal should be able to be a Governor if s/he so wishes.  Consideration should be given to allowing Boards to decided whether they want other senior post-holders to act as governors (in the same way as executive directors exist in the private sector).

· Should senior members of the executive team, whether senior post holders or not, be members of the Governing Body? 

See previous answer.

Discussion Point 5: 

How can succession planning be made more effective?

See below.

Questions

● Would changes to the governance framework assist in effective succession planning?

No, such planning is better determined at local level.  

● Should the Chair of the Corporation be appointed in advance of the retirement of the current Chair?
There should not be any regulation on this – it should be left to each Governing Body to decide. 

D. Measuring the effectiveness of the Governing Body

Discussion Point 6: 
How should the effectiveness of the Governing Body be assessed?

By the performance of the College overall e.g. achievement, retention, inclusion, financial management etc - and not on how often a particular Governor attends, speaks, goes on development courses.    
Questions

● Should the governance framework require periodic self-assessment of the Governing Body’s effectiveness?

No.  Self – assessment of Governing Bodies should be an annual event as part of the overall college process, and should be left to individual colleges to determine their own local arrangements.  

● Should there be a national standard against which Governing Bodies should self-assess?

No.  

● What is the role of external scrutiny in assuring the public, funding bodies and government about the effectiveness of the Governing Body and the appropriateness of the college’s activities?

Governors should be assessed as part of the overall College performance, as per the Common Inspection Framework.  

E. Supporting the Governing Body

Discussion Point 7: 

Should the role of the Clerk to the Corporation be reviewed?

The role of clerk should be given the same status and legal responsibilities as a company secretary.  This should be reflected in the Instruments and Articles.

Questions

● Given the key nature of the role, should the Clerk only be allowed to serve in the capacity of Clerk and not be permitted to hold any other post within the College?  

The individual Governing Bodies should be able to determine and justify their own arrangements in this regard.  In the private sector a company secretary will often hold other responsibilities.

· What advantages does single/dual capacity offer to the Corporation?

These vary with each College and the individual appointed.  No one arrangement would suit all colleges.  With a Clerk who is a senior post-holder there is less chance that they would not be fully aware of issues that the Board should be advised of.

● Should Clerks be required to hold a qualification appropriate to the post (or be prepared to obtain such a qualification)?  

No.  Company secretaries are not required to hold a professional qualification.  In practice, most governing bodies will encourage their Clerk to obtain a recognised qualification, either specific to further education governance or company law generally. 

· If so, what type of qualification should be required?

See above answer.

● Should the Clerk be the secretary to all Board Committees to ensure effective communication to the Governing Body?

Corporations should be allowed to determine this themselves.  No one size fits all.

● Should the Clerk have a duty to report incidences of non-compliance to the Department or the LSC?

Yes.
● Should the position of Clerk to the Corporation be renamed Corporation Secretary?

Yes
Discussion Point 8: 

How might communication with Governors be improved?

The creation of a national database of FE governors would allow DfES, LSC and other key bodies to communicate directly with governors.  Governors tend to be successful, busy and intelligent individuals and so should be treated as such.  The introduction of a national newsletter (electronic and hard copy) and a web based resource centre might be considered.

Question:

● How should members of Governing Bodies be kept informed of latest policy developments?
See above.

Proposed changes to the Instrument and Articles of Government

Do you agree with our proposals for changes to the Instrument of Government?
· 2. (c) - Please change the term ‘non teaching staff’ to ‘support staff’.

· 8 (3) - should be removed (Members need to resign their position if enrolled as a full-time or part-time student of the college)

· 11 (5) – wording is ambiguous and needs clarification (Staff withdraw from meetings)

· 14(4) (c) - wording is ambiguous and needs clarification (Staff withdraw from meetings)

· Cross-referencing between/within the Instrument and Articles and other documentation such as the interim Audit Code of Practice and the Financial Memorandum would be extremely helpful to all concerned.

Do you agree with our proposals for changes to the Articles of Government?
· 4 (1) – There should not be a requirement for an Academic Board.  The Articles might however stipulate that the Corporation should be satisfied that the Principal has in place suitable arrangements for receiving advice on academic matters from the staff.
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